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VVilliam Lord Biſhop of Derry ; Ap- 


SR —«@ wow. 7 
The Society of the Governor and Aſii- 
{tants London for the New Plantation 1n 


Ulſter, Reſpondents. 


—_— Appeal 7s to Reverſe an Order of the High-Corrt of Chan- 
cery made the 22th of June, 1697. and ſome ſubſequent Oricrs mate 
thereupon. ; 


The Caſe of the Reſpondents, with ſome Remarks on a Paper, Intt- 
ruled, The Caſe of William Lord Biſhop of Derry. 


p——x--— HAT for the better diſtinguiſhing and aſcertaining the ſeveral 
Ml Lands in the County of Derry belonging to the Crown, trom 
the Lands belonging to the Church, puctuant to a Commiſſion 
i{[ued to'that purpole ; an Inquifition was taken at Derry in the 
| beginning of King James the 1. his Reign, which found the {cve- 
ral Lands and Teneinents belonging to the See of Derry by particular Names ; 
but the Lands 1n the Appeal mentioned are not found co be the Eſtate of that 
See, tho? the then Biſhop of Derry was one of the Commiſſioners, and pre- 
ſent in taking the Inquiſition, and was one of the Perſons that Signed to the 
Retura thereof; but vn the contrary, the Lands in Queftion.are by the ſaid In- 
quiſition found to be a part of the Lands -betvnging to the. Abby of Columkili 
at Derry, and Veſted iv His Majeſty, by the && for Uiſſolution of Monaſlta- 
ries in this Kingdem. one 
That King James the 1. intending to Eſtabliſh a Proteſtant Plactation in the 
Province of U!ſfrr, and to have ſome Places of Strength Euilc for their Sccu- 
rity againſt the Northern Rebels; which being too Great for a private Subje& 
to Engage in, His Majeſty propoſed to the Cicy of Londox the building of the 
City of Lozdenderry, and Coleraine, which they underco::k to do, and Enired 
into Articles accordingly for ſo doing. | 

One ot the Articles ſo agreed upon was, that four thouſand Acres of Land 
lying on the QOerry (ide next adjacent to the Ciry of Derry, ſhouid be laid out 
and granted to the Society. 

Purſuant to the ſaid Articles, King James the I. by Letters Patents made in 
the 11th year of his Reign ſoon after the Return of the ſaid Inquiſition, gid 
EreQ a new Corporation out of the twelye chief Companies ot Loxdon, by 
the Name of the Governour and Afliſtants Lozaon &f the New Plantation in 
Ulſter, and by the ſaid Letters Patents, the Hill! on which the City of Derry 
is now Built, and 400e Acres of Land next adjoyning to the Weſtern part of 
the City (whereot the Lands in Queftion are a part) with ſeveral other 
Lands were Granted to the Socicty ; and a Power given to them and their Suc- 
ceſſors, perpetually to manage the aid Plantation for the Uſe of the City of 

ORNAOR, 

By Vertue of the ſaid Grant and Letters Patents, the Society became Seized 
in Fee of the City and County of Lozdonderry, and partigularly.of the 40co 
Acres of Land adjoyning to the Eity of Derry ( whereof the Lands in Que- 
Ron are a part). lying next adjoyning to the City of Derry og the Derry hide, 
and ſoon after ſer out, and Aligned the Lands in Queltioo, being about 1 500 
acres, tO the Mayor, Commogalty,”and Citizens of Derry, ata ſmall Rent, tor 
ſupport .of the Magiftraey of Derry, , who accardiagly Eatred, and Þy Lak 
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ſelves, and Under-Tenants quietly Enjeyed the ſame, under the Title of the 
Reſpondents, till the-13th Year of the Reign of King Charles the I. withour 
- any Interruption given them by the then Biſhop of Derry, or any of his Pre- 
deceſlors. 

The City of Lowdoz at that time being in ſome Disfavour with King Charles 
the I. His Majeſty in the beginning of Novem. in the 13th Year of his Reign, 
O:dered a Scire fecias to Iflue againft the Society of Loxdon, for a pretended 
Breach of Covenants in theLetters Patents and Rules of Plantations; and in 
Hillary-Term following, before the Society could be hezrd to make their De- 
fence thereto, Judgment was Eatred againſt them by Defanit ; that the ſaid | 
Letters Patents ſhould be Void and Cancelled, but no Seiſure was ever made of \þ 
their Lands or Liberties, but they ſtiil continncd Seifed thereof as formerly, 

K. Charles the 1. being afterwards 1n the year, 1641 made ſenfible of the hard- 
ſkips done to the Society, by the Proceedings and Judgment on the ſaid Scire 
facias, was gracioully pleaſed to declare his Royal Pleaſure and Reſolution to 
Reftore and Conkrm the Society in their former Grant ; but was prevented in 
ſs doing by the Rebellion in 1641, which ſoon after broke out in 
this Kingdom. 

But King Charles the II. upon his Reſtoration, by Letters-Patents, dated the 
10th of April in the 14th year of his Reign, taking Notice therein of His Fa- 
ther's Intentions, did reftore to the Society and City of Lodo» rhe ſaid City and 
County of Loxdonderry, and all the Lands formerly granted them, and particu- | 
larly by Name the 4coo Acres of Land next Adjacent to the City of Derry, of | 
which the Lands in queſtion are a part ; whereupon the City and Corporation 
of Derry, who all along enjoyed their Liberties and Franchiſe, and continued 
in Pofſcfſion of the Lands in Queſtion, under the Titte derived to them from the 
Sogiety, as aforeſaid, became Tenants to the Society, as formerly, and ſo con- 
tinned till the year 1592, or thereabouts; curing all which time the Society ne= 
'ver heard of any Title or Claim made to the Lands in queſtioa by the Appel- 
lant, or any of his Predeceſſors. _ | 

About the year 1692. the Society were told that the Appellant Claimed the 

' L3nds in queftion as Lands belonging to the See of Derry; and upon Enquiry 
into the Matter, they were informed and found our, that in the 13th year of 
King Charles the 1. when the City of London were under His Majeſties Dilplea- 
ſure; and before any Proceſs at Law iſſued upon the Scire facies atoreſaid, by a | 
Combination had and carried on between Dr. Bramball, then Biſhop of Deryy, | 
and. the Corporation of LDerry, to defeat the Society of their Poſſeſſion and Title Y | 
to the Lands in queſtion : The faid Biſhop of Derry, by his Intereſt with the 
K. and the connivance of the City of Derry,prevailed with his Majelty K. Ch. I. by 
Letters-Patents, dated the 4th of Azguff, in the 13th year of his Reign, to gr:nt 


to the ſaid Biſhop and his Succeſfors, the Lands and Tenements in queſtion ; 
Which Grant was made, as atorcſaid, about fix Months before Judgment wes 
given againſt the Society on the ſaid Scire Faciar, when the Corporation of 
Derry was in the aQRual and peaceable poſſeſſion thereof, by a Title derived to 
them under the Society, and when the King had no Title to, or Eſtate in, the | 
Lands Granted. | 
Thar in the ſaid Grant made by the ſaid Letters-Patents to the faid Biſhop of | 
Derry, there is a Reſervation of the yearly Rent of 9go/. 10s. ood. made paya- 
ble our of the Lands in queſtion, to the Mayor, Commonalty, and Citizens of 
Derry, and their Suceeſlors, for ever ; which argues the ſaid Lands were not 
the Churches Lands, and Evidences the Combination aforeſaid. 
. Thar in further purſuance of the Combination aforeſaid, the Seeicty were Fe 
'ven to underſtand, (that the ſaid Biſhop of Derry made a Leaſe to the Corporagi- 
on of Derry, dated the 11th of June 1638. whereby the Lands in qveſticn 
were, pretended to be Demiſed to the ſaid Corporation of Derry for _ | 
Sixty Years, to Commence from the Fourteenth of Jah, 1634. ar >| - 
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the Yearly Rent of Pifty Pounds per Anynam, by which pretended! LTe:fe 
it appears by recica! therein, that che Corporation of Derry was in Tof- 
{con of the Lands ſo Demiſed, which was the fofleffion Derived to them 
from the Scciery, as aforeſaid, out of waick they were never divefte''; all which 
notwithftanding the faid Corporation of Derry owned the Society a: their Land- 
lords, during the conrinuance of the ſaid Leaſe, y et paid the yearly Ren: reſfer- 
ved thereupon to the Biſhop, and his Succcll cr5, as the Society is informed. 

By all which matters it plainly appears, that the Grant made by the ſaid Letters-Pat- 
tents to Dr. Bramhall, then Biſhop of Derry was ip/o fatto Void, and his 1 ordfhip having 
no Title, and being out of Poſſeſſion could make no Leaſe thereof, and by 11s perfect- 
ing a Leaſe to the Corporation of Derry he conveyed no poſſeſſion to th ſaid Corport- 
tion, and Conſequently the poſſeſſion which they then had was not in Judgmeit 
of Law a poſſeſſion of the Biſhop of Derry, but the poileſſion o: tae Society of Longo, 
from whom they derived their Title thereunto, | 

That King Fames the Firſt was ſeized, and made ſuch a grant to the Society, as 2- 
foreſaid, was proved by the Inquiſition and Letters-Patents, produced on tie 
hearing | 

That the Society were Proprietors of the Lands in queſtion, and paid the Quit- 
Rent, and do now pay the ſame, was proved by the Civil Survey, and the Ayu- 
ditor Generalls Receipt produced on the hearing, which alſo demonſtrate the Lands 
were aQually Set-out ; for without ſuch ſetting out the Rent would not by the 
Courſe of the Exchequer be put in Charge. 

That the City of Derry were in poſſeſſion of the ſaid Lands, and were reputed 
to hold the ſame under the City of London by the ſame Tenure that Derry was 
held, till three years before 1641, was proved by. the Depolitions of .Witneſles 
read at the Hearing, 

That the Appellant did not ſo much as pretend to Prove on the Hearing, that he 
or his Predeceſſors were ever ſeized of the Lands in Queſtion, or in poſſeſſion 
thereof, otherwiſe then by the Receipt of 50/7. a Year from the Year 1662, till the 
Year 1694, which was reſerved on the Leaſe made as atoreſaid ; altho* the Title is _ 
inſiſted on by the Bill, and denyed in the Anſwer, 1o as the ſame was fairly in Iſſhe, 
and the Appellant might have Examined Witneſſes thereto, if any Title he had to 
the ſaid Lands. 

That the ſaid Leaſe was void in Law, and only a Leaſe by Eftoppell, that conld 
not any ways influence the Lands or the, poſſeſſion thereof, but only affected and 
concluded the Parties thereunto, during the 'Term only, but the Biſhop of Derry gain- 
ed no poſſeſſion thereby, nor by the payment of the Rent reſerved thereupon ; the 
ſame being only due and payable by Eftoppell, as aforeſaid, nor ought theſe procee- 
dings between the See or Derry and the Corporation of Derry any ways to aife& 
the Societies Title and poſſeſſion of the ſaid Lands, the ſame being managed privately 
and without any Notice given thereof to the Society. 

As to the Orders of the Houſe of Lords in the Appellants Caſe mentioned to have 
been conceived by their Lordſhips, after the Reſtoration of King Charles the Hd. 
They conceive themſelves not affected thereby, as well becauſe they were not Parties 
thereto, as becauſe they relate not to the Lands in the Appellants Bill, but to the 
Lands of Termonderry in which they are not concerned, and ſeem Calculated to in- 
force the Corporation of Derry to perform their Agreement with the Biſhop, but 
not to affe&t theſe Reſpondents Poſſeſſion or Title. ; 

But true it is that the Society upon the diſcovery of the Proceedings herein before ſet 
forth did order their General Agent Mr. Cairnes to continue ſecure, and keep their 
Poſleſſion of the ſaid Lands againſt the Appellant,who d1d accordingly 'in x6 94.peaceab!y 
enter ona vacant Poſſeſſion, and the Society by themſelves or under-Tenents, have 
ever {ince that time been, and are now, in the poſſeſſion thereof. 

That the Appellant in Offober x1594. Filed his Bill in the High Court of Chancery, 
to be reſtored to, and quieted in the poſſeſſion of the ſaid Lands ; but the then Lord 
Chancellor Porter refuſed either to reſtore the Appellant to the poſſeſſion, or to Se- 
queſter the Rents, or make any Decree therein til the Society was heard to the 
ſame, it appearing by the Anſwer of the other Defendants the Society were concerned 
in Intereſt, and this was a Caſe of that Import, that the late Lords Commiſſioners of 
the Great Seal, after three or four days ſpent in Hearing the Cauſe, and taking ſeveral 
days to deliberate thereon, gave no Judgment therein, Their Lordſhips Conceiving, the 
Caſe to be of great difficulty, and not having agreed how to Rule or Adjudg the ſame. 


On 


On the 11th of Fune 1697, the Caule was heard, aad the Cont took time till the 22:4 
of 7u:e following, to Confider the Matter ; on which day the Lore Ghancellor Declared 
that he conceived a Doubt whither the Appellant or any of his Predeceflors were ir 
any acual Poſieſſion of the Lands in the Bill, or in ſuch Polleflica by the Recvipt of 
Rents during the Leaſe, as by the conſtraQton of Law, would give him a right to the 
Poilefiion after the Expiration of the Leaſe, and hereupon Ordered a Tryal to be had 
ot Law on an Iſſue Proper. = 

On the 30th of June, on Motion of the Appellant, the 1,ord Chancelor took into 
Conſideration the Notes of the 22th of J:zc, and finding that the Regiſter had 
miſtaken the Sence of the Court, the Notes were rectified and altered, as the Apellany 
in his Caſe ſets forth, however It ſeems very unneceſſary to Mention the Notes taken 
by the Regiiter by miſtake on the 22:7 of Fine, 1n the Printed Caſe; Sunce the ſame were 
not the Jndgment of the Court, nor any way contain the Opinion of the Lord Chan- 
ceilor, but ought to have been omitted by the Regiſter, as they might have been in 
the Printed Paper or Caſe. 

On the 18:Þ of 1, the Arpellant, by his Petition, humbly prayed the Court, as in 
the Appellant's Caſe is Alledged, it being 1nfifted upon by tie Council, for the Society, 
that the Court could make no alteration of the Order formerly made in the Cauſe, 
withont a re-hearing, his Lordſhip on devate of the Matter, Declared that he could 
make no Order on a bare Petition, in Contradiction of what he had already declared, 
which is the Conſtant and Eſtabliſhed praGtice of all Courts of Equity, and to have: 
done otherwiſe, would have been unwarrantable. br 

The Matter ſtanding thus, the Appellant did appeal to the Houſe of Lords, from the 
{aid Order of the 22th of June, and the ſublequent Order made therenpon, and upoa tle 
hearing before the Houſe of Lords, the Caſe appeared to be as herein above jet iorth, 

As to the 3 Nota's and the other Matters, in the Appellants Ca'e mwcationed, they are 
altogether miſ-repreſented, but being immaterial,and not pertinent to the Caſe the ſcioty 
do not think it-proper to make any turther anſwer therennto: And upon the who! 2 raatter;*: 
they hopz that the doubt conceived, and the iſſue deligned to be tryed by the Lor* 
Chancellor, will not be looked on as putting the Appellant to the Charge and Delay of a 
Tryal ; what the Conſtruaion of Law ſhould be on a Matter of Fact con:eiled as the 
Appeilant in his Caſe ſets forth; The Fact on the behalf of the Appeilaat, boinz io far 
from being made clear, that there was not the leaſt proof of any one Maier of Fac 
in the Appellant's Bill alledged, as againſt the Society, inaſmuch as the Arnfver of in; 
Defendant is not allowed as Evidence againſt any other Defendant ; and it would bc 
more irregular to admit it in this, then other caſes, ſince the Anſwer of the Corporatio:: 
of Derry, on which the Appellant relyed molt, is not on Oath :. But it being allowed on 
all hands, that the Corporation of Derry had been in poſſeſſion of the Lands in Queſtion ; | 
his Lordſhip deſired to be informed by a Tryal at Law, how and by what means, aid 
under what Title they came to, and enjoyed that poſleſſion ; upon the finding of which 
Matter of Fact, his Lordſhip would be enabled to give his Judgment ? whither the Ap- 
pellant ought to be reſtored to and quieted in the poſſeſſion according to the Prayer of 
his Bill, which iſſue might have been tryed the very next Term, and the Jurors would 
have then found the truth of the Fact, to wit, how and under what Title the Cor- 
poration of Derry came into, and continued the poſſeſſion of the Lands in Queſtion, 
which is a bare Matter ot Fact, and not clear unleſs it be fo againſt the Appellant, 
ſo as the Court is unneceſſarily charged with putting Matters of Law under the enqui: y 
of a Jury : And if on return of ſuch Verdi, it had appeared to the Court that the 
Corporation of Derry had poſleſſed the Lands in the Bill under the Appellant's Prede- 
ceſlor, and the Court had refuſed to quiet the Appellant, he wonld thea have had juſt 
cauſe of Appeal, while they conceive he hath not yet had. 


